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viV;-,;.A Study of Sex Law Enforcement in ?
Louisville, Kentucky

By Robert C. Bensin'g®

This article eml^odies the results of a study of the enforcement of
tJie cnniinal sex laws in the Jefferson County Circuit Court situated
in the city of Louisville, Kentucky, in the year 1947.'

The survey had two aims; first, to render an account of the func
tioning of the systems enforcing the sex laws, as fully as such social
institutions are adaptable to statistical appraisal; and sec>ond, to at
tempt to trace to their sources whatever defects, weaknesses, or in
consistencies the study revealed. It was felt that in order to ascertain
how the sex laws were administered that a day-to-day, quantitative
study was essential as a basis for judgment. As a result, there is little
play upon the occasional dramatic case; the emphasis is upon bare
unweighted statistics. On the other hand, however, it must be ad
mitted that certain aspects of the social life in the City of Louisville
have been taken into account. Since social ideak, opinions, mores,,
and practices all have their roots deep in the everyday job of enforce
ment of the criminal laws, such treatment was realized ta be inevitable.

The study attempts to "prove" only one thing—the' manner and
extent to which the criminal sex laws in the area surveyed are enforced.
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Sex Law Enforcement in Louisville 393

(1) Total Number of Defendants Convicted as Charged
In the Louisville area during the year 1947 a total of 120 persons

were charged with the commission of some type of sex offense and
their cases placed upon the docket books of the Jefferson County
Criminal Court. Naturally, one would not expect all these defendants
to be convicted of the offenses with which they were originally
charged, for it would be presumed that some would be found not
guilty, that cases would be filed away with leave to reinstate, or dis
missed altogether, and that a number of defendants would be found
guilty of lesser offenses.

The interesting question, however, is the percentage of cases that
one would expect to result in conviction as originally charged by in
dictment. Would a conviction rate of 20%, 40%, or even 607o to^75%
be expected? If you chose the first figure, you would be correct,, for
in the Louisville area during 1947, a total of 23 cases out of
approximately 19 per cent, resulted in convictions as originally
charged.^

(a) Number of Persons Pleading Guilty as Charged
Important to acomplete understanding of the 23 convictions is the

fact that 12 of the defendants, or slightly more than 50 per cent,
pleaded guilty to the offense as charged in the indictment. Only 11
convicts, therefore, entered pleas of not guilty and were actually
found so by a jury after trial upon the merits of the case.*

(2) Total Number of Defendants Convicted on
Reduced Charges . -

Figure I also shows the total number of defendants convicted of
lesser offenses than the ones with which iliey were charged originaUy..
It is found that 31 persons out of the total 120 fall within this category.
This accounts for approximately 26 per cent of all defendants charged
with the commission of a sex offense in the Louisville area during 1947.

Figxjhe I

NUMBER AND DISPOSITION OF CASES
DURING 1947-LOUISVILLE

I. Number convicted as charged ^
a. Pleaded guilty
b. Found guilty

11, Number convicted of lesser ofiFenses 31

*See Figure I, p. 393.
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a. Pleaded guilty -o
b, Found guilty ®

III. Not guilty
IV. Filed away or dismissed °
V. Disposition unknown ....

4
Total ~TZr

120

(a) Number Pleading Cmlty and Number Found Guilty
Of the 31 defendants convicted of lesser offenses, only 5 were

found gu,lty after standing trial upon acharge of agreater offense
In the remaniing 26 instances the original charges against the de'

the l'slTfens'es.""'
The existence of such a large number of reduced charges and

pleas of guilty to the lesser offenses may be amatter of extX sig
mflcaiiee. depending upon the reasons for the reduction of the charges
f the prosecuting attorney felt that the evidence was not sufficfent

anTfhe i- "' n® recommended such reduc-
U recommendation be-

sucTatf-h H aDeviatedsuch atti^de IS open to severe criticism. . Since the records did n '̂
be staled that eitherof the above reasons occurred to the exclusion of (he other, or in what

reasons given existed at aU. It is felt by the writer that the la^
Z- d^ P«rt in the Louisville area dur-

chiracter of th ® knowledge of the

Sited in fteMff "T of^died mfte Jefferson County Criminal Court during 1947 have been

Srs'tlml" O11 0^ the'corrobo'tlon ofIS statement. Out of 21 persons actually standing trial in the Louis
Ville Court during 1947= only 11 were found guilty as originally chared

char|̂ ;i 'sJhyl'fi iSse^" ffense^\n?TwhH^\^^^^
W tnal, .nd were found not guilty after trial See Figu?il 3^
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in the indictment. In case of doubt, therefore, it might well be better
for the prosecution to settle for a conviction of a lesser offense, than
to take a chance before a jury in an attempt to secure conviction in a
higher degree.

(3) Number Found Not Guilty
Twenty-one defendants out of the total 120 cases docketed for the

year 1947 in the Louisville court actually stood trial after having been
arraigned and having entered a plea of not guiltyOf this number,
5 were found not guilty of any offense. Such disposition gives the
Louisville court an approximate 76 per cent conviction record for the
cases in which the defendants actually stood trial. It must be ad
mitted, however, that 5 of the 16 cases in which convictions were
obtained after trial, were nistances in which the defendants were
found guilty of a lesser ofense than that originally charged in the in
dictment. If these 5 cases are discounted, only 53 per cent of the
defendants actually standing trial were convicted as originally charged.

(4) Cases Filed Away or Dismissed

The statistics furnishing the most important insight into the problem
of enforcement of the sex laws from the conviction standpoint, per
haps, are those regarding the number of cases dismissed and filed
away with leave to reinstate.

Fifty-seven cases out of the- total 120 cases of all types during the
year surveyed were either filed away with leave to reinstate or were
dismissed outright. This represents approximately 47 per cent of the
docketed sex cases, a truly ominous and significant fact when con
sidered in the light of the time, money, labor, and general retar^ng
effect upon the judicial process and administration that these 57 cases,
represent.. The truth of this is best,shpwn by the fact that in over 95
per cent of these cases the reasons given for the filing away were, in
some way or another, directly irtdicfttive of a lack of interest on the
part of the prosecuting witnesses.' In only 2cases was the lack of
evidence given as the prosecutor's reason for his'recommendation of
dismissal.

(5) Other DiSPOsmoN of Cases

The disposition of 3 cases is unknown, and 1 case was transferred
from the Criminal Court to the Juvenile Court.

" See note 5 supra. , , • i j-j
"The reasons were divided among the following: (1) witness simply did not

desire to continue prosecution; (2) witness wished dismiwal because of emboss
ment connected with public trial; (3) witness could notbe located at time ot tnal,
or had moved out of town and did not appear, or would not appear.
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(6) Total Number of Convictions

Adding all the figures together, it is found that in the Louisville
area during 1947, 54 out of the total 120 docketed cases resulted in
some type of conviction."^ This represents an over-ail conviction rate
of approximately 45 per cent.

(7) Number Receiving Suspended Sentences

(a) Convicted as Originally Charged
It is one thing to convict a defendant, impose a penitentiary sen

tence or a monetary fine upon him, and require that the penalty be
exacted. It is quite anotlier to sentence an individual and immediately
suspend all punishment. The former would, in almost all cases be
regarded as more harsh than the latter,® and this is true whether one
believes the purpose of punishnient to be: (1) retaliation or retribu-
hon, (2) expiation, (3) deterrence, (4) reformation, or (5) protec
tion of society.^®

In order to obtain a complete understanding of the enforcement
of the criminal law in a given field, it is of importance, therefore, to
consider the number of suspended sentences handed down by the
courts in the cases examined. In the Louisville area during 1947 23
defendants were convicted as originally charged by indictment," 'and •
within this number, 10 persons received suspended sentences, the 10
cases representing, therefore, approximately 43 per cent of the cases
of this nature. The significant fact is that only 3 of the 10 persons
receiving the suspended sentences were found guilty by the jury after
trial upon the merits of the case, for the other 7 prisoners pleaded
guilty to the offenses as originally charged in indictmente against them.

The entering of a plea of guilty as charged would not appear to
hinder the prisoner'̂ chances of obtaining a suspended sentence, and "
solely on the basis of the statistics presented, would even seem to'
enhance his chances. While the cases surveyed substantiate both con
clusions, it is not felt that the latter conclusion can be anything more
than am^re coincidental happening in the particular period surveyed,
for no plausible reason can be advocated to substantiate such result"

®See Figure I, p. 393.
•It is felt that the rtatement is justified, even though it is recoenized that

® 's 'n ,itself a certain punishment - how
M̂ depending, perhaps, upon the individual convicted.

(1939) Materials on CRiinNAL Law and Procedure 8
" See Figure I, p. 393.

ftrcf Tff'"j®' the defendants in the particular group werefirst offenders, no other plausible explanation remains.



JW-

o>rvicnoNS

round that m the Louisville
' docketed cases resulted in
. an over-all conviction rate

sT)ED Sentences

'liy Charged

impose a penitentiary sen-
require that the penalty be
individual and immediately
uld, in ahnost all cases be
tid this is true whether one

(1) retaliation or retribu-
eformation, or (5) protec-

anding of the enforcement
>f importance, therefore, to
ices handed down by the
isville area during 1947, 23 >
•arged by indictment,and '
ispended sentences, the 10
y per cent of the cases
t 3 of the 10 persons ^
mJ^lty by the jury after
other 7 prisoners pleaded •

n indictments against them,
irged would not appear to
.1 suspended sentence, and,
ited, would even seem to
-'ye^ substantiate both con-
sion can be anything more .
particular period surveyed,
substantiate such result.^® :

1 though it is recognized that
a certain punishment — how

convicted. ,.1t;
•iiNAL Law and Procedure 8 '

s in the particular group were '
^ns.

•hh

Sex Law Enforcement in Loxjisville

(b) Concicted of Lesser Offenses
The same trend is revealed in the convictions for lesser offenses

than those with which the defendants were originally indicted. Out of
Atotal of 31 persons convicted of lesser crimes than originally charged.
17 received suspended sentences. This represents approximiitely 5o
per cent of the cases. Even more interesting, however, is the fact
that here only 1 of the defendants was found guilty by the jury of
the lesser offense—the remaining 16 defendants having pleaded guilty
to the lesser offenses, the original charges reduced and their pleas
accepted by the court.

The most logical explanation for the occurrence of such over
whelming numbers of suspended sentences in the cases in which the
defendants have pleaded guilty as compared to the instances in which
the prisoners were found guilty, appears to be that these defendants
were given assurances of some sort by the "prosecuting attorney that
if pleas of guilty were entered, suspensions would be. recommended.
While such thesis is, perhaps, not as plausible an explanation of the
suspended sentences in the instances in which the prisoners pleaded
guilty as originally charged by indictment,'® it is still the most prob
able explanation in the light of the overwhelming number of suspen
sions in cases where the parties pleaded guilty as compared to finding
of guilty. As far as is known, all the prisoners were first offenders, and
an examination of the cases revealed no record evidence, at least, that
would be likely to exercise an ameliorating effect.

Whatever the reasons, however,* the statistics in regard to sus
pended sentences in convictions for all type offenses when compared
to the total number of convictions obtained shows that out of 54
convictions, 27 of the cases resulted in suspended sentences. And,
out of this number, 23 of the defendants had pleaded guilty in the
first instance. . * „ "

(8) Number Receiving Minimum Sentences

(a) Convicted as Originally Charged
Also important to an understanding bf the problem of law enforce

ment is the part played by minimum sentences. The very purpose of
a legislature in providing minimum and maximum sentences for a given

" Because of the fact that even if the sentence is suspended, the defendant,
in a felony case (and these cases were felonies) does stand convicted of a felony.
While the offer might be made readily by the prosecutor, the pnsoner may decide
to chance jury trial in such instance, where he might not if the offer was made
in exchange for a plea of guilty to a lesser offense and suspension of the sentence.
Also, an offer originating on the part of the defendant to plead guilty to a lesser
offense and suspension of the sentence is more likely to occur than an otter to
plead guilty to .the original charge.

V"'
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to a lesser offense, or after having been found guilty of an offense in
a lower degree than the one originally charged by indictment against
him.

(10) Manner of Arrest

As between the two methods of taking a defendant into custody
in the first instance, that of arrest by a police officer acting under his
own powers and as a result ofhis own knowledge, or by a police officer
acting under the authority nf a warrant of arrest issued after complaint
of a prosecuting witness, the first method of arrest occurred in only
5 instances during 194/. while the second occurred in the remaining
115 cases.

Since so very few arrests are made by law enforcement ofiicials
acting without the aid of warrants of arrest, the 5 cases in which war
rants were not present are important, for they raise the question of
a possible peculiarity of these cases as cclmpared to the other 115.
Upon inquiry it is found that 4 difi^erent type sex offenses are involved
in these 5 cases of arrest by police officers. One case involved pan
dering, I prostitution, 1 the keeping of a house of ill fame, and the
2 remaining cases were instances of exposure of the private parts of
the parties defendant It is apparent, therefore, that at least the first
3 types have one peculiarity in common~they are all offenses involv-
ing organized vice. And these are the only type of sexual activity
that is consciously and affinnatively sought out by the Vice Squad in
the City of Louisville and, even by the police force as-a whole, judg
ing by interviews with various other members of the general police
force.

Another element which iscommon to all4 type offenses is the rela
tive ease and likelihood of apprehension by a police officer in respect
to these offenses as compared to the majority of other typical'sex
crimes such as rape, adultery, fornication, and incest. It is, for ex
ample, more probable that a police officer might wander across the
path of a pimp, prostitute, or keeper of a house of ill fame plying his
or her trade, which in most .instances will be in a fairly localized,
densely-populated'slum area,^^ than it is that the same officer will
cross the paths of a man and woman committing adultery, incest, or
even rape. The same may also be said of the exposure cases, for it is
more probable that in exposing himself to public view the offender

Tt ic fl? ^ addresses given bv the defendants were in just such areas.It IS, therefore ^e in ^e house of ill fame case, and it would appear a valid
a^umption that the panderer and the prostitute would be likely to o^rate in the
^Spos"re cSes presiimpUon can be made, perhaps, in the
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will commit the offense out in the open and not in the confines of a
private house. It is felt that while these 4 type offenses are offenses
of secrecy, they are apt to be committed with less secrecy than the
other crimes surveyed.

If the results indicated by the statistics are true, i.e., that the
discover)' of sex offenders by police officials acting on their own can
be counted upon only in areas of commercialized vice,-® it is felt that
the public should be told of the inability of the law enforcement offi
cials to cope with the problem, and the aid of the public enlisted, or
at least the burden of decision placed upon the citizenry as to
whether sex offenders should be punished or permitted to go free.
Surely, when warrants of arrest sworn to by members of the public
were the direct causation of arrest in 115 out of 120 cases in one year,
the ability of the police to enforce the sex laws is subject to doubt.-^

(11) Procedube Used in Bringlnc Cases to Criminal Court

Since indictment by grand jury is the only method of procedure
permitted in Kentucky in felony cases, and in all except specifically
excepted misdemeanors,"- it is to be expected that in the great major
ity of cases surveyed indictment by grand jury was present. It oc
curred in 118 of the 120 cases docketed during 1947. Only in the 2
exposure cases was it not used.

(12) Ages of the Pabties _

The records of the Louisville Criminal Court in regard to the ages
of the parties involved in sex offenses during 1947 were not complete.

* Even here the extent to which reliance may be made is not known, for the
total number of crimes committed in this area is not known. Professor Kinsey re
ports that "In tenns of the town of100,000 inhabitants, the contacts average about
3 190 per week" for prostitution alone. Kinsey, Pomeroy and Mabtin, Sexual
Behavior in the Htr^tAN Male 603 (1:948). The Louisville area surveyed is
over 3 times as large as the town of 100,000 refened to hy Dr. Kinsey.

The word "^ility" is used advisedlv, for it is not felt that the policeofficials,
either as a whole or individually, are neglecting to enforce the majority of the ^
laws when knowledge and evidence sufficient to warrant arrest are obtained by
them. True, while the individual patrolman may be influenced, and even re
strained, by the attitudes of theparticular educational or economic group ofwhich
he is a product in regard to such offenses as-adultery, fornication or seduction,
there is no reason to suppose that other sex offenses of such nature as rare, incest
and sodomy would be looked upon lightly by any person, regardless of his back
ground. Even in those areas, however, the burden of discovery and complaint
has rested with the public. .\nd, even if it is felt that the reason for the small
number of arrests by police officers is attributable to their disinclination to do their
strict duty under the statutes, it is more reason than ever to apprise the public of
the existing situation and allow the latter the choice of selecting the course to be
puisudd. ' . _

®Ky. Codes, Crim. Fwoc. sees. 9 and 10 (Russ. Rev. 1948); Ky. Rev. Stat.
sec. 455.080 (1946).

. .
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In fact, in only 19 instances are the ages of both the defendant and
his "victim" known. These 19 cases are set out in Figure II.

The average age of the defendants listed in Figure II is approxi
mately 25 years. Tlie average age of the so-called "victims' of the
offenses is 19 years of age. It is apparent, therefore, that both parties
fall into a relati\ely young age group in relation to the population as
a whole.

Perhaps even more significant than the average ages of the parties
however, is the comparison of the ages of the defendants in relation
to the ages of their particnjar victims. Using such a case-by-case
comparison, it is found that in 7 instances the difference in age was

Defend- Vic-
ant tim

I. 20 19

21 22

3. 22 18
4. 22 20

5. 23 23
6. 24 22

7. 29 15
8. 31 21

9. 35 27

10. 38 10
IL 40 29
12. 19 15

13. 20 17

14. 22 17

15. 23 16

16. 24 17

17. 28 17

18. 30 17

19. 21 20

Figure 11

AGES OF THE PARTIES-LOUISVILLE

(Rape)

(Rape)

(Rape)
(Rape)
(Rape)
(Rape)

(Rape) •*
(Rape)
(Rape)

(Rape)
(Rape)
(St. Rape)

(SL Rape)

(St Rape)

(St Rape)

(St. Rape)

(St Rape)

(St Rape)

(Seduction)

Diiiposition
Pleaded guilty assault &battery. 1 yr.
Sentence suspended.
Pleaded guilty to rape. 10 yrs. Defendant
received minimum sentence. Sentence sus
pended.
Not guilty.
Filed away with leave to reinstate.
Pleaded guilty assault & battery. 6 months.
Pleaded guilty to rape. 10 yrs. Defendant
received minimum sentence. Sentence sus
pended.
Pleaded guilty to statutory rape. 5 yrs.
Filed away with leave to reinstate.
Pleaded guilty to rape. 10 yrs. Defendant re
ceived minimum sentence.
Fi]^ away with leave to reinstate.
Found guilty of detaining woman. 3 yrs.
Pleaded guilty assault '& battery. $175,
Sentence suspended.
Pleaded guilty statutory rape. $200.
Sentence suspended.

-Pleaded guilty assault &battery. 6 mtmlhs.
Sentence suspended.
Pleaded guilty statutory rape. 2 yrs. Defen
dant received minimum sentence. Sentence
suspended.
Pleaded guilty assault &battery. 6 months.
Sentence suspended.
Pleaded guilty statutory rape. 5 yrs.
Sentence suspended.
Pleaded guilty assault &battery. 12 months.
Sentence suspended.
Filed away witTi leave to reinstate.

St Rape—Statutory Rape
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" See figure II, p. 402, cases 1, 2, 4, 5, 6, 13, and 19.
" See Figure II, cases 3 and 12. .
®Age groups based upon a classification of extremely young, young, middle-

aged, ola, and very old.
" See Figure II, cases 7, 10, 17, and 18, where the parties were 29 and 15,

38 and 10, 28 and 17, and 30 and 17 years of age, respectively.
^ The two-cases are Nos. 17 and 18, Figure II, where the defendants were 28

and 30 years of age, and the "victims" both 17 years old.
" Cases 2, 6, 9 and 15, Figure II.
®Cases 2 and 6, Figure II, p. 402. The defendants were 21 and 24 years of

age, while the victims were both 22 years old.
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fendant was 35 years old and the female 27, their basic ages would
place them in approximately the same age group, if based upon a
classification of young, old, and middle-aged. This would, it seems
qualify to a large extent the S-year difference beUveen them. The'
same may be said, in effect, for the last of the 4cases,-'" which involved
a 23-year-old defendant and a 16-year-old girl. Here, even though the
female had not reached majority, both parties were, in realitv verv
young, '' ^

The reason for the receiving of minimum sentences by these 4
defendants might, therefore, be explained by way of dieir likeness in
age in relation to their victims, and their relative "youngness" as a
whole if it were not for the fact that when compared to the other 15
cases the same might be said of theml '̂ If this be tnie, then the im
portant question is whether age difference, or similarity, matters at all
as far as minimum sentences are concerned. Taking the 19 cases as
mdicative of the age structure probably existing in the majority of
mstances in the 120 cases surveyed during 1947, what then would
appear to be the answer in regard to the imposition of minimum sen
tences? It IS submitted that the answer lies in the harshness of the
mmimum penaltythat is required by law to be imposed upon a de-
fendant after conviction of the offense. For example. Figure II shows
that 3of the 4defendants®^ receiving minimum sentences had pleaded
guilty to rape, an offense for which the mandatory statutory penalty
upon conviction is a minimum sentence of 10 years'̂ 3 With the excep
tion of case number 7, where the sentence imposed was for 5 years
no other defendant received a sentence of longer than 3years. These
were not particularly harsh penalties when it is considered that all
these persons were charged with either rape or statutory rape in the
first instance, and that aU except 1 pleaded" guilty to the offense for
which they were convicted.

In all these instances the minimum penalties permissible upon con-
^ction varied from any amount of fine, and/or imprisonment in the
discretion of the jury in cases of assault and battery.^® to a minimum
of 2 years upon conviction for statutory rape.38 While it is true that
in the 4th, and last,®^ case involving a minimum sentence that the
mandatory penalty upon convicHon was only 2 years, and that in 2

* Seecase 15, Figure II, p. 402.
" See Figure II, p. 402.
** See cases 2, 6, and 9, Figure II, p 402
"Ky. Rev. Stat. § 435.090 (1946).
^ Case 11, Figure 11, p. 402.

Cornelison V. Com., 84 Ky. 583, 2 S.W. 235 (1886)
Ky. Rev. Stat. 5 435.100 (1946).
Case 15, Figure 11, p. 402.
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"Cases 7 and 11, Figure II, p. 402.
" Cases 2, 6, and 9, Figure II, p. 402.
*® N'or was any variation found in any instance where the defendant was con

victed of rape." Figure II lists only 3 cases in which the ages of the parties were
known. Five other persons were convicted of rape as charged in the Louisville
Court during 1947, however. All 5 of these convicts also received only the
minimum iO-year terms.

" See p. 402.
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defendant and a 27-year-old woman. Again, the prisoner pleaded
guilty of rape and received a 10-year penitentiary term. The -Sd pris
oner was 40 years of age and his victim 29 years old. After the re
turn of an indictment for rape, the prisoner was found guilty of statu
tory rape and given a 3-year sentence. Significantly, the last 2 defend
ants were the oldest of the entire 19 set out in Figure II, and were,
in comparisonwith the rest of the defendants, relatively old.

Since in all 13 cases of conviction the defendants were, as far as is
known, all first offenders, it may well be that the Louisville Court
consciously considers the ages of the parties before suspending sen
tences. At least, the statistics in regard to the particular cases con
sidered so indicated, although it is possible that the facts of the
individual cases in respect to the specific manner in which the crimes
were committed could have been the prime factor considered in sus
pending all or part of the sentences.

(15) Color of the Parties

In the Jefferson County Criminal Court situated in Louisville,
Kentucky, only 9 out of a total 120 cases docketed during 1947 in
volved members of the Negro race. This is a percentage representa
tion oj 7.5, as compared to a 13.3 per cent representation in the popu
lation as a whole in the Jefferson County area.^®

(a) Disposition of the Cases
Upon breaking the 9 cases down in accordance with the offenses

for which the defendants were originally indicted, it is found that 3
were indicted for rape, 2 for detaining a woman against her will with
intent to have carnal knowledge of such woman, 3 prisoners were
charged»with statutory rape, and 1 negro defendant was charged with
the keeping of a house of ill fame.

Not one of these defendants, however, was convicted as originally
charged, and only 2 were convicted of any offense at all. One of these
was convicted of assault and battery, a misdemeanor, after having
been indicted for detention of a woman against her v^^l, a felony.
After his plea of guilty of the lesser offense was accepted the jury
imposed a 6-month jail sentence upon him. The other convict was
originally charged with rape, but his plea of guilty of detaining a

,, would appear to be the only explanation for the case of the 23-year-
old defendant and the a3-year-old victim which was one of the 3 cases not res-
suiting in suspension, for while this defendant pleaded guilty and received only a
e-month sentence, there were many other cases of similar pleas and sentences See
Figure 11, p. 19.

" U. S. Census. 1940.
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woman against her will was accepted and he was given a 5-year peni
tentiary sentence which was suspended by the court. The remaining
7 cases were filed away with leave to reinstate.

(b) Race Prejudice
Since 7 of the total 9 cases were filed away with leave to reinstate

at some future date, it cannot be said that the fact that there were
only 2 convictions shows a total absence of race prejudice, for the
reasons for the filing away of the cases were due either to a lack of
interest on the part of the prosecuting witnesses or because of insuffi
cient evidence on the part of the prosecution.^^

Neither can it be said that since convictions were obtained in the

only 2 cases which were not filed away with leave to reinstate that
such evidences a prejudice against members of the Negro race. Cer
tainly, it does not evidence prejudice on the part of the prosecution
or the court, for in both instances of conviction the defendants' pleas
of guilty of a lesser offense were accepted, most probably upon recom
mendation of the prosecuting attorney, and the sentence of .the 1 de
fendant upon whom was imposed a substantial sentence^ '̂ had the
sentence suspended by the court.

There would also appear to have been no prejudice on the part of
the juries in regard to the sentences imposed—6 months in the 1 in
stance and 5 years in the next. It is true that the 5-year sentence was
3 years above the minimum 2-year term mandatory upon conviction
for the detention of a woman against her will,^® but it must be re
membered that the defendant had originally been charged with rape
and that he also pleaded guilty to the lesser offense and was not found
so by the jury. Also, it is very possible that the prosecutor, intending
to recommend that the sentence be suspended, called upon the jury
to return a sentence of at lea^ 5 years against the particular defend
ant. The reason for such apparently being that, once convicted of a
felony, if the sentence is to be suspended anyway, the length of the
sentence does not harm the convict, but the greater the length the
greater the possible deterrent upon him i^the future.

In 8 of the 9 cases, the manner of arrest was by warrant sworn to
by members of the defendant's own race, so there was no possibility
of race prejudice entering into the taking into custody of the defend-

" Lack of interest on the part of prosecuting witnesses accounted for 6 of the
7 cases filed away, and in the 7th case, that of keeping a house of ill fame, since
the prosecuting witnesses were police officers, lack of interest in proceeding with
prosecution was probably not present.

A term of 5 years after conviction of detention of a woman against her will.
The other convict received only a 6-month jail sentence.

**Ky. Rev. Stat. § 435.100 (1946).

V ^ i-i,
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aiits. In the remaining instance the prosecuting witness was a white
police officer. Since this case was filed away with leave to reinstate
i>ecause of insufficient evidence, it is within the realm of possibility
tliat the arrest came about as a result of race prejudice. However,
there are just as many factors to counter-balance such assumption.
For one, the offense was that of keeping a house of ill fame, a more
or less organized form of vice and one that the Louisville police force
actively attempts to wipe out. Also, unless the house attracted atten
tion in some way, or unless a complaint was made to the police in the
first instance,' it is doubtful whether knowledge of the establishment
would have been obtained by the officer witness. It also is question
able as to whether a police officer would arrest the occupant of a house
unless some evidence of a suspicious nature existed. Realistically, too
much time and trouble are involved for a policeman when any arrest
is made in which he is the chief witness to believe that arrests because
of prejudice are likely to occur with any frequency. At least, since the
case was filed away, no matter what compelled the arrest in the first
instance, no actual harm was done.

The most interesting question which is presented as a result of the
statistics is that pertaining to the small number and per cent of the
cases involving negroes in comparison with their representation in
Jefferson County, Kentucky, as a whole. Naturally, the question of
whether members of the Negro race are more moral, or law-abiding,
than their fellow whites, and, as a result, actually commit fewer sex
crimes, is a pertinent one in light of the statistics presented. While, of
course, no categorical answer can be made, the more sensible one
would appear to be a negative one, for there is no inherent difference
^^een the races other thau color. And, on a basis of race ^d color,
it is not felt thatany one race is more likely to commit sex crimes with
greater frequency than any other.

Howe\^er, wlien non-racial factors and influences are considered,
the problem assumes a different character, and the question might
then very plausibly be asked whether negroes are not more likely to
commit sex crimes than, whites, rather than are they less likely to
commit such offenses. Setting race prejudice aside, this question might
be answered in the affirmative if the Kinsey Report statistics and pre
dictions are assumed to be an adequate indication of sexual behavior,
for Dr. Kinsey and his associate conclude that:

Patterns of social behavior are, in an astonishingly high
percentage of the cases merely reflections of the patterns of the par
ticular social level to which an individual belongs.^"

204 Martin. Sexual Behavior in the Human Male,
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Dr. Kinsey also found that the incidence of violation of the sex laws is
greater among the lower social, economic and educational levels than
among members of the higher levels.*®

It cannot be denied that the overwhelming majority of negroes in
the Louisville area are in a lower educational, social and economic
strata when compared to their white counterparts as a whole. If this
is true, when coupled with the findings of Dr. Kinsey and his associ
ates, it would appear unlikely that members of the Negro race in the
Louisville area would commit fewer sex offenses- for any given year
than members of the white, or other races.

It is felt that the most plausible answer lies in the fact that the
so-called "victims" of the negro defendants just do not report the of
fenses to the authorities in the same degree that white "victims" report
the commission of such crimes. And, as discussed before, unless the
offense is reported either by the victim or by someone outside the
enforcement field, there is little hope that the offense will be prose-
cuted."*®

(16) Residences of the Defendants

(a) General Characteristics of the City of LouisoiUe
The addresses of defendants residing within the City of Louisville

are hiown in 64 cases out of the total 120 docketed in the Jefferson
County Criminal Court during 1947. Although representing' only
slightly more than one-half of the cases surveyed, the number is be
lieved sufficiently large to warrant discussion. _

For the purpose of illustrating the various socio-economic areas,
the City of Louisville may be regarded as two concentric circles, the
inner circle which shall be designated Zone I, and the outer circle
Zone n.»

Within the center of Zone I is the main business district, which is
dominated by retail stores, office buildings and banks.' Close by are
found passenger and. freight terminals, wholesale houses, theatres,
municipW buildings and various types of light industry. Scattered
throughout this zone, with the exception of the central business dis
trict, are various residential sections. Many of the dwellings are single
residences, biit, for the most part they are multiple, with crowded

Id. at cc. 10 and 11. While the Kinsey Report did not include the Nccto
race, it is felt that in the specific areas discus^ aixive the color of a man's skin
would not aiFect the matter.

"This is borne out by the arrest statistics. Out of 120 cases docketed during
1947, only'5 defendants were arrested by police officers acting under their own
knowledge and authority.

" Admittedly, the City of Louisville is not circular in form, but generalized
illustrations cannot portray specific individual variations.
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.living conditions and the general characteristics of a transitory area
in which business and commerce have encroached. Here are the tene
ments, the rooming houses and the single rooms for rent. Proceeding
further toward the periphery of Zone I,* the area is characterized by
workingmen's homes, some erected as such, but many left behind by
the well-to-do who have long since moved to the outskirts of the city.

Also contained within Zone I, in isolation and in mixture, is the
great majority of the Negro population in the City of Louisville.

Once outside Zone I, however, where business and residences are
found in the same general areas they seem to exist in mutual exclusion,
with little or no inter-mixture of the t\vo. Each occupies its specific
geographic area, with the inherent characteristics of such localized
within that area. Here are predominantly found the homes of the
middle-class, and the farther one proceeds from the center of Zone II,
the upper middle-class and the rich.

(b). Areas in Which ^he Defendants Resided
Of the 64 defendants whose Louisville addresses are known, 48

resided within Zone I. This is 75 per cent of the cases. Since this
area represents, for the most part, persons who are in the lower eco
nomic, educational and social strata in the City of Louisville, the re
sults are, perhaps, not surprising, for crime is often associated with
such areas and strata. It is also Dr. Kinsey's general thesis that within
this group occurs the greatest sexual activity of a general over-all
nature.®^ And the Louisville statistics would appear to_bear him out,
if it is conceded that the number of arrests and prosecutions are an
accurate indication of the number and frequency of sex violations.®®

The importance of the statistics, however, is not tUe raising of the
problem of whether this area is more productive of crime than other
areas in the same city, or whether the economic, social and educational
backgrounds of these people are more productive of crime than those
of persons in other strata, but rather that here is a well-defined area
where evidence has been obtained that a substantial number of sex

offenders, or alleged sex offenders resided.
The significance lies, therefore in the fact that a definite criminal

area has been located,®-'̂ for until identification has been accomplished

Kinsey, op. cit. supra Note 47, at cc. 10 and 11.
" A matter open to some doubt, for these arrests came only after sworn com

plaint had been made. If complaints had not been made, most, if not all, of these
arrests might not have occurr^. It could have been that complaints were not
made in such proportion in instances where defendants resided in other areas.

" Even though only 48 cases occurred within this area, and the addresses of
only 64 defendants were known definitely to have been within the City of Louis
ville in the 120 sex cases surveyed, 48 cases, over one-third of the total, occurring
within the area seem worthy of consideration.
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(5) Only 4 per cent of all defendants were found not guilty.
(6) Minimum sentences and penalties were given defendants con

victed as originally charged by indictment in 61 per cent of the cases
in the Louisville area. Only 4 per cent received maximum sentences.

(7) Fifty per cent of all Louisville convicts received suspended
sentences.

(8) Negro representation on the Louisville court's docket was 7.5
as compared to their representation in the population as a whole in
the Louisville county of 13.3 per cent.

(9) None of the Negro defendants in the Louisville area were con
victed as originally charged; 22 per cent were convicted of lesser
offenses, and 78 per cent of the cases were filed away.

(10) There was no intermixture of the races involved in the com
mission of sex offenses in the area, and race discrimination, as evi
denced by the statistics concerning arrest, prosecution and sentencing,
was not apparent.

(11) While the perscwis, both white and black, accused of sex
offenses were, in general, older than their victims, both were relatively
young, and the age differences existing between particular defend
ants and their victims were not large in the majority of cases.

(12) The majority of Louisville residents resided in the lower class
residential districts in the City of Louisville, a fact which, in all prob
ability, indicates that these persons were also from the lower educa
tional, economic and social strata of the city.

•1


